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Attorney General
State of Colorado
IS::!:5Sherman SL. 7'h Fkior
Denver. CO 80203

Dear Auorney General SUillel's:

I am writing in response to yQUf request for clarification of the position of the U.S.
Department of Justice (the "Department") with respect to activities thm would be licensed or
otherwise PCl"Hliltcd under the tenus of pending House om 1043 in the Colorado General
Assembly. I have consulted with the Attorney General of the United States ant! the Deputy
Attorney Ch:mc;r.o.lofthe United States abou! this bil], and write to ensure that 'there is no
conruslon as to the Department's views on such acti~ities_

As the Department has noted on many prior occasions, the Congress of the United Stutes
bas determined \h~t ffi'lwijlluna is ~ OI)1}'l:fi)lkd i)ubShmcc. :.-mdhas "p1~I(;edm.arlj\lnna on Schedule 1
ofthe Controlled Substances Act (CSA) Federal law under Title 21 of the United States Code,
Section 841. vrvf1ibi Is tho manufacture, distribution IJr possession with intent to distribute any
controlled substance, including marijuana, except .IS provided under the strict controlprovisions
of the 'CSA. Tille 21. Section IF6 makes it (L federal crime to lease, rent or maintain a place 1()J'
thepurpose of mannfac uring, distributing or using a controlled substance. Title 2], Section R46
makes it a federal crime to conspireto c unrnit thaI crime, or any other crime under the CSA.
TitleI S. Section 2 makes it a federal crime 10 illd ami abet the commission of a federal crime.
Moreover, fedt'ral anti-money laundering statutes, including Title 18, Section 1956, make illegal
certain financial transactions designed to promote illegal activities, including drug trafficking, or
W COJl~eaJ Dr disguise The SOUJce ofthe proceeds of rilnr lJJcg,1} aetiviry. Title 18. Section 1957.
makes it illegal to engage in a financial transaction involving mora than $1 o,oea in c{imina]
proceeds.

In October 2(](}9, the Department issued guidance (the "Ogden Memo") 10 V.s. Attorneys
around the country in states with laws authorizing the use of marijuana for medical purposes
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under state [aw. At the time the Ogden Memo issued, Coiorado law, illld specifically,
Amendment 20 II) the Colorado Constitution, autho "zed the possession J.,1[ onfy very limited
amounts of marijuana for medical purposes hy individuals with serious i!1nesse:; and those who
cure fur t1K·m.1 As reiterated in the Ogden memo, !.le prosecution of individuals anJ
organizations involved in the trade of any illegal drugs and the disruption of drug trafficking
organizations ls ~1COT(:priority (If(ht Dl}_'.'1.ritm:,Jlt. Thjs core prl! nty includes PI~)S'.::Cl1ti{m of
business enterprises that unlawfully market and sell marijuana. Accordingly, while the
Department does not focus iL~ Iimited reSOU1CC£ on seriously ill individuals who use marijuanaas
oart of a medicallv recommended treatment regimen in compliance '.'lith state law as stated -inthe
()&dcn Memo, w; mnintain the authority io cnf!Jt"ce the CS!\ vigorously against individuals and
organizations that participate in unlawful manufacturing and distribution activity involving
marijuana, even if such activities urepermincrt under state L1W. The Department's investigative
and prosccutorial resources will continueto be directed toward these- objectives,

It is well ettled that a State cannot authorize violations of federal Jaw, The United States
District Court fer the Distric\. of Colorado n~;:~)\H) rea!1irmeti ,hi!'; fi.md~ineot'3{ prindph::. 'Of our
federal constiunional system in Unffed States v Bartkowics, No. i(j~r~(lQl1 &-PAB (D. Colo.
2(10). when it held that Colorado state Ii:W'-'11 medical marijuana docs not and cannot alter
federal law's prohibition on 'he manufacture, distribution Of possession of marijuana, or provide
::ldefense to prosecution under federa! jTN JOT such nctivities.

The provisions of C, .•lorado House Bill 1043, if enacted, would permit under state j, w
conduct that is contrary to federal law, ~nrl would threaten the ability of the United Slates
[.;"vemlll{~hlto regulate possession, manufac1.tlrinJ~ and Imffic:kiflg in contrc lled substaucex,
including marijuana. First, provisions of ,! proposed medical marijuana investment fund
amendment [0 H.B. 1043, which ulumarclv Jill no! p;:ss in the Colorado House but which
apparently may be reintroduced as-an amendment in the Colorado Senate, appear to contemplate
thai. the state of Col orado would Jicense a marijuana iJ)¥CS1111 ent fund or funds under which both
Colorado 1l11d out-of-state investors would invest in commercial marijuana operations. The
l.kparlrHt:ll'! would consider civil <IIKIcriminal l ~g;)J remedies regarding those who invest in the
production of marijuana, w'hjch is in violation (If fr;deral law. even iHue investment is made in a
state-licensed fund of the kind P!oposc-d_

Second, theterms ofH.B. !(}43 would auth{)rizt: Colorado state licensing ()f"med,ictlj
marijuana infused product" faci lilies witli up [,0 5j)fJ marij rana plants, with tlr possibility of
Iieensing even larger facil ities, with no stated number limit, with .: state-granted waiver 'based
upon corsideration ofbroad factors such as "business 11~d_" Similarly, the Department would
t:l1H5:der civil actions and criminai IKOSi;Cltti,H) regarding tt ose who set u? marijuana growing
facilities and dispensaries, as well as property owners. as they will be- acting in violation of
G;"mJ.! Jaw,

As passed by Celorado ;'~~P.i in 2fjDO, Ameralmeru 2-0 made ~wrui t:aJcr Cclorada law the possc:lsic)[] :::ya
patient or r~!fI~~giv{·rof pauenr of 11n ~l rno-e r h1:n~wo oun-..t:~:; of t.f uscable form of' marijuana Of no 1)lQl'C rhan six
rnar }~J;f1ilpli!n15 with three Dr fewer bt;in::~Irlll~i:-C.. fk:w~::rifjJ-!, pl~Infs pnj..iucin~ rt L:S.Ahk~form of nU1ri'~.mna.!o) Colo.
Coast. an, :-:vm, § I-WOea). Vlilhin these limits, the Amell-itr.cnt authorized "meilic'li rn;;>Hum:<l ":tfJinnariv;;
uel!;:r;'E!'· M S!<l;~crimrnal prosecution for possession of 1fl.?,i,iLlRIla. Colo. COIlS!. art XVllJ, § 1<1{L)(a). (b).
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As the Attorney Genera! has n::r~teJly i}\at~d. the Department (.'f Justice remains iirmly
committed if) enforcing the federal law and the Contrnlied Substances Act in all state . Thus. if
the provisions of H.B. 1043 a.•e en..acted and become law, the Department will continue to
carefully consider all appropriate civil and crimina! legal remedies (0 prevent manufacture and
distribution. of marijuana and other <lS5DciaIed violations nf'federal taw, including injunctive
actions: civil penalties: criminal prosecution; and the forfeiture of any property used (0 facilitnte
;t violation of federal Jaw, including the Corurolicd Substances Act.

Thope this letter provides the clari fication you have requested, and assists the State of
Colorado awl its potential licensees in making mrormed decisions rcgard'i£1g the cultivation,
manufacture, and distribution of marijuana, as well as related financial transactions.

qlYTwPL
.J\.:n.fN f. \\."ALSH
;:nited States Attorney
Dislrit.:l ,If Colom!lu

cc: Eric Holder, Atrorney Gener'd of the Vr..rled ::)':.Itc:'.;:.;
J:;m,e-s;Cole, Deputy Attorney General of the United Ststes


